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Employee and Labor Relations- Summary  
 
 

Term Definition  Legal/Illegal  Example  

Hot Cargo     

Open Shop  Employee cannot be forced to 
join unions or pay dues. Also 

cannot be fired for refusing to 
do so  

 Think right to work  

Closed Shop  Employees are required to be 
members of a union as a 

condition of their employment. 
Employers may only hire union 

members  

 There is a union at ABC company and to 
obtain employment, John must be a 

union member  

Union Shop  Employees must join the union 
after a specified amount of 

time after being hired  

  

Featherbedding  Hiring more workers than 
needed to do “make-work”. 

Work that is practically 
pointless  

  

Agency Shop  Employees are required to pay 
union dues but DO NOT have 

to officially join the union  

  

Yellow Dog 
Contracts  

Contracts that employers 
forced new hires to sign 

agreeing to not join a union 
after being hired  

  

Right to work  Employee has a right to work 
whether they are a part of the 

union or not  

 Think open shop  

Craft Unions  Union organization that 
organizes workers of a 

particular craft/skill  

 Electricians, Plumbers, Carpenters  

Check Off  These are payroll deductions 
for union dues  

 Unions may agree with employers to 
payroll deduct union dues from 

employees  
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Laws to Know  
 
 
 
Sherman Anti-Trust Act (1890) 

 First legislation enacted by Congress to curb monopolistic behavior. 

 Some employers cited provisions of the Sherman nit Trust Act in persuading courts to issue 

injunctions against union activity – especially strikes. 

 Many more actions were brought against unions than big business in its first 10 years of existence. 

Clayton Act  

 An amendment to the Sherman Anti-Trust Act. 

 The act stated that “the labor of a human being is not a commodity or article of commerce” and 

hence not a violation of the Sherman Anti-trust provisions that had been the legal basis for 

injunctions against union organization. 

 The act minimally restricted the use of the injunction against labor, peaceful strikes, picketing, and 

boycotts. 

Railway Act  

 Passed to reduce labor conflicts and the possibility of transportation strikes.  

 Represented a complete change in the government’s approach to unions.  

o Provided railroad employees the “right to organize and bargain collectively through 

representatives of their own choosing.” 

o Provided unions with the base for the development of collective bargaining. 

 Act was amended in 1936 to apply to the airline industry. 

Norris LaGuardia -Federal Anti-Injunction Act, 1932:  

 The courts were not allowed to intervene in labor disputes by issuing injunctions. 

 The courts were not allowed to restrict unions from giving aid. 

 The courts were not allowed to restrain picketing activities or union meetings. 

 The courts were not allowed to enforce “yellow dog” contracts. 

Wagner Act -National Labor Relations Act, 1935: 

 Guaranteed the right for employees to organize and to bargain collectively. 

 Identified unfair labor practices. 

 Established the National Labor Relations Board (NLRB). 

Taft Hartley Act -Labor Management Relations Act, 1947: 

 Identified union unfair labor practices 

 Enumerated the rights of individual employees 

 Established the rights of employers 

 Provided for national emergency strikes 

 States were allowed to prohibit union shops – to become “right-to-work” states 
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Landrum Griffith Act -Labor Management Reporting and Disclosure Act, 1959: 

 LMRDA regulates the internal conduct of labor unions. 

 The act focuses on five major areas: 

o A bill of rights for union members 

o Reports to the secretary of labor 

o Union trusteeships 

o Conduct of union elections 

o Financial safeguards 

OSHA - Occupational Safety and Health Act, 1970 

 Requires employers to provide a safe working environment according to standards created by federal 

agencies.  

 Requires employers to maintain reporting and record keeping systems that monitor job-related injuries 

and illnesses. 

 The act covers all employers and employees, except: 

o self-employed persons 

o family farms where only family members work 

o workplaces already protected by other federal statutes 

o state and local governments 

Fair Credit Reporting Act (FCRA) - Passed in 1970 and amended in 1996 and 2004 to offer protection to 

individuals against negative credit reports containing false or misleading information. The act applies to 

employers who purchase “consumer reports” from “consumer reporting agencies.” These consumer reports 

may contain information regarding an individual’s credit standing, character, reputation, personal 

characteristics, and mode of living. 

Privacy Protection Act 

 To protect privacy of individuals employed in government agencies or by government contractors. 

 Three general policy goals:  

o to minimize intrusiveness 

o to maximize fairness 

o to create legitimate expectations of confidentiality 

USA Patriot Act 

(USA Patriot Act) was passed in response to the September 11, 2001 terrorist attacks. The act expanded the 

authority of U.S. law enforcement agencies in fighting terrorism.  

National Labor Relations Act or Wagner Act (1935) and was amended by Labor-Management Relations Act 
(LMRA) or Taft-Hartley Act: 
 
Employee Rights under NLRA: established for the purpose of protecting and encouraging growth of union 
movement. Applies to all employees (union and nonunion). 
  
 Section 7 of NLRA: Employees shall have the right to: 
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● self-organization 
● form, join or assist labor organization 
● bargain collectively through representation of their choosing 
● engage in other concerted activities for the purpose of collective bargaining or mutual aid protection 
● refrain from any or all activities 

 
Common Law: dictates that custom and usage have the force of law, even if not specifically found in legislatively 
enacted, codified, written laws.  Based on court decision rather than codified laws/statutory laws.  Used to 
reference EAW and the exceptions to employment at will.  
 
Example: “Employment at Will” vs. “Right to Work” 

 Right to work: refers to statutes enforced in states throughout the US through NLRA that prohibit unions 
from making union membership (payment of union dues) a condition of employment, either before or 
after hire.  

 Employment at will refer to the employment relationship between employers and employees. It outlines 
that either are able to terminate employment for any reason so long as it’s not discriminatory 

 
Exception to “Employment at Will”:  

● public policy 
● implied contract 
● implied covenant of good faith and fair dealing 
● Note: Under public policy employees cannot be fired for fulfilling legal obligations or for exercising their 
legal rights (jury duty, filing for worker’s comp, refusing to commit perjury or whistle blowing). 

 
 

● Implied Contract: exists when an agreement is implied from circumstances even through there has been 
no express agreement between the employer and employee (i.e. company’s policy to use progressive 
discipline could mean that an employee cannot be terminated at will) 

 
 
Items to Know:  
● Negligent hiring - can arise when after being hired, an employee harms another and the employer knew 
(or should have known) based on reasonable pre-hire investigation of the employee’s background - that the 
employee posed a foreseeable risk to others in the workplace. 
● Negligent retention - can arise when an employer retains an employee who the employer knew (or 
should have known) are engaging or have engaged in misconduct that poses a threat to others both during or 
after work hours.  Basic theory is that employers have a duty to protect workers. 
● Ex: company hires an individual w a history of physical abuse of   customers may be found 
liable for negligent hiring if that employee injures   a customer (employer should have known the 
individual was incompetent) 
● Defamation: injuring someone’s reputation in the community by making a false and malicious 
statement. It may be spoken (slander) or written (libel). (Ex a manager is jealous of a coworker for being 
promoted so he spreads rumors that she did so for sexual favors).  Some states have laws from tort liability to 
employers that give truthful references about a prior employee. 
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HR can take the following steps to maintain a union-free organization: 

 Clearly articulated position regarding unionization - reasons in the employee hand book for wanting to 
stay union-free, information about “organizing cards” and how certification elections work. 

o Organizing cards - cards are not a request for an election but held as an indication an employee 
wants union representation.  In addition, the decision to sign a card cannot be withdrawn.  If 
30% of employees sign the union can petition the NLRB for an election. If a majority sign the 
union may gain right to represent employees without an election or despite a failed election. 

o How certification elections work - the winner is designed by a simple majority voting of those 
that vote (not a majority of workplace employees).  Voting counts especially since the winner 
represents ALL employees (even those who didn’t vote). 

 fair and consistent treatment of employees 

 Access to career opportunities - many union free organizations also use job-bidding or job posting so 
when an opening does occur, the employer does not have to post the opening but instead  may 
pick from a pool of candidates generated from the job-bidding process. 

 Balanced promotion decisions - when possible a mixed systems blends seniority and ability is generally 
preferable to a non-mixed system.  In a union environment seniority is given substantial weight.  

 Communication programs and feedback mechanisms - in a union there are formal complaint procedures 
and mechanisms to provide feedback.  Nonunion workplaces should also provide feedback mechanisms 
and make sure management’s supports and corrective action is taken when used.  Examples of 
mechanisms include: 
1) Attitude (climate surveys) 
2) Human Resources/labor relations reviews 
3) Skip-level interviews 
4) Open-door meetings  
5) department meetings  
6) employee participation programs (EPPs) 

 
Employee Involvement (EI) 

 (Aka participative management): planned and orderly attempt to link the shared interests of the 
employee and the organization for a mutual-benefit. Used as a motivational technique to enhance the 
quality of decision making while satisfying employee needs for job involvement. Also referred to as 
empowerment because the process empowers employees by giving them the freedom and 
responsibility to make job related decisions.   

EI Strategies: 
 
Job design: concerned with structuring jobs to improve organizational efficiency and employee satisfaction. Job 
design should include: skill variety, task identity (start to finish), task significance, autonomy, feedback.  
 
Job redesign strategies: linkages of the above are further supported by: 

 job enlargement (broadening the scope of tasks) 

 job rotation (horizontal integration on hourly, daily, or weekly basis 

 Job enrichment (vertical integration is more authority, accountability, sharing feedback, increasing job 
depth/broadening scope of job). 

 
Alternate work schedules:  
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 Flextime: requires employees to work an established number of hours per week but allows starting and 
ending times to vary. Does not vary day by day at the employee’s discretion.  

 

 Compressed Workweeks: full week’s work is accomplished in fewer than five days. Greater flexibility in 
staffing and longer job coverage are advantages. It can also lead to more overtime or result in increased 
amount of stress on managers. 

 

 Offering Regular Part-Time: employees can elect this on voluntary status to take care of children or for 
other personal reasons. *Per the IRS if PT employees work at least 1000 hours, employers are legally 
required to include them in most retirement plans. 

 

 Job Sharing - when two part time employees share one job (usually three days a week to allow for some 
overlapping and can also be used to offset layoffs). 

 

 Phased retirement - can help organization to manage workforce supply challenges and serves as a way 
to transfer KSAs n a controlled fashion from one generation of workers to the next.  

 

 Telecommuting - “home based work” or any employee working in a remote location.  More flexible 
working hours, most effective use of time, and lower costs due to reduced travel, help in overcoming 
the liability of an undesirable geographic work location, lower real estate costs, and reduces turnover.  
Downsides include: how to handle work comp, remaining compliant with FLSA, ergonomic and safety 
standards established remotely 

 
Teams:  
*NLRA - Section 8(a) (2) - employer must be mindful of ways it restricts an employer’s use of committees.  Cases 
have contributed to a clearer sense of when an employee committee crosses the line and becomes a labor 
organization. HR should ensure the EPP has a written plan that clearly states under which safe harbor the 
committee exists and should state the business purpose of the program.  The EPP should also understand its 
limitations.   
 
To minimize the risk of violating the NLRA through use of EPPs employer should follow these guidelines: 

 do not establish committees in response to unionizing efforts 

 do not allow employees to select representatives (employers should do so) 

 Do not define EPPs as soliciting or representing other employees. Committee members should only 
speak for themselves. 

 do not allow EPPs to represent employees in any matter with management 

 do not defer voting or approval authority to managerial or supervisory members as this would be 
perceived as dominance and “dealing” 

 Do not allow EPPs to present any proposals to management based on polls, votes, or consensus. 
 
 
Assessment Methods for measuring employee attitudes: 

1) survey 
2) focus groups 
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Surveys provide formal documentation on important organizational issues and are broken down into two 
categories: 

1) Attitude surveys on employees level of job satisfaction 
2) Employee opinion surveys measure important data on specific issues 

 
 
 
 
Due Process Terminations & Summary Offenses Terminations 
Employers must provide due process in all situations (fairness and affects culture) but also to avoid legal issues. 
Failure to provide due process in any termination that does not involve a u “summary offense” can be used in 
courts that they have been treated unfairly. A summary offense” is not proceeded by a usual warning steps in 
the discipline process and if the employee is found guilty after an investigation they are subject to immediate 
termination.  
 
Tests of Due Process - 7 basic steps courts use to determine if an employee has been wrongfully terminated: 

 employee is informed of expectations and the consequences attached to not meeting expectations 
(employee handbook) 

 employers disciplinary actions are consistent and predictable 

 employers decision is based on factual evidence 

 employee has a right to question the evidence and defend themselves (should not intimidate 
employees) 

 employee has a right to appeal the disciplinary action 

 a progressive disciplinary process is used (a system of increasingly severe responses and penalties for 
each time an employee is disciplined) 

 the employee is considered as an individual 
 
Progressive Discipline Steps: 

 Problem-solving session and open dialog: the discussion should be to come up with a solution not 
berate employee and the discussion should be limited to performance issues (not personal). Goal to 
resolve issue before it progresses any further. 

 Warning - if a second infraction occurs within specified amount of time an official warning letter is 
issued.  Both the problem and the needed correction should be described in specific, objective 
terms.  A signed copy should be kept. A manager meeting should occur to understand the issue and 
the discussion with the employee should be held in private.  If possible, the meeting should end on 
a positive note. 

 Second Warning - another written letter and private meeting.  The employee is reminded again of 
the possible consequences. 

 Final Written Warning - should include a deadline for improvement and possibly time off of work 
(suspension).  The determination to pay the employee should be based on the scale of severity.  A 
decision day for accepting the written terms must be specified.  Should clearly state that the 
continuation of the documented issues will lead to termination. 

 Discharge or termination 
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Alternative Dispute Resolution (ADR): umbrella term often used to describe a number of problem-solving and 
grievance resolution approaches. Generally refers to any means of settling disputes outside of the courtroom.  
It is cost effective and provides employees and employers with a fair and private forum to resolve many 
workplace disputes.  It ultimately reduces the number of cases that end up being litigated in court or in formal 
arbitration. 
 
ADR Options: 

 open-door policy 

 Ombudsperson - designates a third party to investigate employee complaints confidentially and 
mediate disputes.  This person may draw an opinion and bring the dispute before management, 
but this person usually does not settle grievances but may advance unresolved disputes to other 
forms of ADR.   

 single designated officer - identifies a specific individual by senior management to conduct 
investigations and dispute resolution 

 chosen officer - permits the employee to select an arbitrator from a group of individuals and 
allows the employee to have some control over future 

 Peer review - panel of employs trained to work together to hear and resolve employee complaints.  
They may not change policy but can recommend policy.  

 Mediation - uses a neutral third party to help both side’s access strengths and weaknesses to their 
side.  The goal is to negotiate a mutually acceptable, voluntary settlement.  The mediator acts 
more as a facilitator than judge and cannot impose a settlement on either side. 

 Arbitration - submits disputes to one or more impartial persons who listen to both sides and then 
make a final determination.  Arbitration may be binding or nonbinding; meaning if they have to 
stick to the decision.  

 Note: Mediation and Arbitration may be a condition of employment agreed upon in writing for 
some employers. 

 
Arbitration: negotiated procedure in which labor and management agree to submit disputes arising under 
terms of the contract to an impartial third party.  This is more informal than court proceedings and 
concentrates on key issues making it faster.  It is designed to permit uninterrupted operations during existence 
of contract and serves a historical remedy to union strike.  Both parties must accept the decision as legal and 
binding w limited rights to appeal to the courts.  It a labor contract has expired it is likely it will go to court in the 
absence of a formal complaint procedure.  The union contract usually outlines who pays for the arbitrator 
(usually split between union and employer). If the NLRB finds the arbitrator’s decision did not treat employees 
adequately they can assume jurisdiction and take over the matter.  
 
Voluntary arbitration - both parties willingly submit; usually comes about because it is a requirement of the 
contract (private sector) 
 
Mediation (conciliation): method of nonbinding dispute resolution involving a 3rd party who tries to help the 
disputing parties reach a mutually agreeable decision.  Aimed at reaching a voluntary settlement in lieu of 
arbitration or litigation. Try to find common ground so parties can reach agreement.  They have no power to 
compel parties to reach an agreement.  
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National Labor Relations Board: established to act as a quasi-judicial agency and given the authority to conduct 
secret-ballot union representation elections and to investigate and remedy employer unfair labor practices 
through judicial-type proceedings. The board’s rulings are enforceable in the Court of Appeals. The NLRA 
provided an incentive and protection to those who wanted to organize.       
  
 
Labor-Management Relations Act (1947) or Taft-Harley Act: Protects balance of power between union and 
management by designing certain union activities as unfair labor practices. This is an amendment to NLRA to 
maintain the rights of employees to organize and bargain collectively and prohibiting the unfair labor practices 
that employers might use to deter the formation of unions.  This act came after employers sited that some 
union activities were unsafe.  Senator, Taft wanted to establish a balance of power and designate certain union 
activities that were unfair.  As a result: 

- employers granted right to free speech (as long as no threats) 
- sweetheart contracts forbid (where employers established preferred deals with specific unions) 
- when a majority of employees desire a specific union, that union must represent all employees in the 

bargaining unit (regardless if they have joined) 
- employees have right to refrain from union activity 
- provisions for national emergency strikes (president could issue 80 day cooling period) 
- The Federal Mediation and Conciliation Services (FMCS) was established to provide assistance in 

settlements and maintain list of arbitrators 
- “Closed Shop” concept became illegal (except in construction): where employees are forced into the 

union as a condition of employment. Unions cannot deduct from an employees paycheck without 
employees written consent. 

- States may preempt the federal statute under Section 14(b) by implementing state legislation 
forbidding compulsory union membership (union shops) 

 
“Open Shop” - workplace in which union membership (payment of dues) is not required for employee to 
continue employment beyond 30 days (7 in construction) after completion of probationary period. Legal In all 
States. 
 
“Union Shop” - clause that states that the employer agrees to join the union as a condition of employment. 
Where an employee takes a job in a specific bargaining unit they must join the union and pay dues within a 
specific amount of time.  These are permissible in states without a “right-to-work” law.  Membership has been 
held by the Supreme Court to mean only payment of dues (union cannot demand termination for employment 
if the employee who does not become a union member still pays dues).  In a situation where they pay 
membership only they cannot attend union meetings, can’t vote, and is not subject to union discipline and 
fines.  Similar to *Agency Shop* 
 
Union Security Clauses: provisions in a collective bargaining agreement designed to protect the institutional 
authority or survival of the union.  Ex: making union membership or payment of dues compulsory (required) for 
all or some of the employees in the bargaining unit.  Usually addresses financial support. 
 
Labor Management Reporting and Disclosure Act (1959) or Landrum-Griffin Act: protects the rights of union 
members from corrupt or discriminatory labor unions. This act contained the following: 

- bill of rights for all union members (right to secret ballots, protection from excessive or arbitrary dues, 
freedom of speech and right to sue union) 

- closed shop exception 



 

10- Property of HR Defined, LLC – Not to be photocopied for any other use than those distrbuted to- ER  
 

- unions must agree not to discriminate on the basis of union membership (use training and experience 
when making hiring decisions) 

- reporting requirement that obligates the union to report certain financial information 
 
Civil Service Act: extends the limited collective bargaining rights to federal employees and established the 
Federal Labor Relations Authority to oversee labor-management relations in the federal govt.  Exception some 
federal employees’ wages and benefits are left to the discretion of the President.  Other limits such as Postal 
Service who are subject to NLRA but can’t issue a strike.  
 
Union: formal labor organization that has the right to represent and bargain for a group of employees Primary 
goal is to gain official recognition from the employer. 
*recognition means that the employer recognizes the union as being entitled to conduct collective bargaining 
on behalf of the workers in a particular bargaining unit and management has statutory duty to bargain. 
 
NOTE: NLRA does not apply to employees of railroads/airlines, employees with less than $50K in interstate 
commerce, and public employees.  These employees are governed by own state laws. 
 
Union Organizing Process: 
Union organizing campaign:  starts when employees become disenchanted with management or when unions 
target specific employers for unionization.  Employer should be alert that an organizing campaign is underway. 
Union: formal labor organization that has the right to represent and bargain for a group of employees Primary 
goal is to gain official recognition from the employer. Recognition means that the employer recognizes the 
union as being entitled to conduct collective bargaining on behalf of the workers in a particular bargaining unit 
and management has statutory duty to bargain. 
 
 

1. Authorization Cards/Petitions: cards signed by employees to indicate they want union representation. At 
least 30% of eligible employees in a union must sign before NLRB will order an election.  Unions prefer 
to have 50% to increase their chance for successful vote.  If union has authorization cards signed by the 
majority they may request (or demand) voluntary recognition by card check. If an election occurs and 
unions lose they can seek to overturn the election by proving an unfair labor practice on employer 
(employer threatening to close down plant). If union wins they can use cards as indication of majority 
support. 

 
 

2. Petition for Certification (“R’ petition): the next step is the petition for certification which usually leads 
to an election supervised by NLRA. The petition must state if the employer has declined a request for 
voluntary recognition of the union. This must be filed by an employee, group of employees, labor 
organization or union and accompanied by supporting evidence of interests (usually petition or 
authorization cards). NLRB then decides on the type of representation election: 

o Consent election (preferred by NLRB) - consent by employer and union to waive the pre-
election hearing. This is where both parties agree to issues such as NLRB jurisdiction, 
bargaining unit composition, balloting procedures, and voter eligibility). Two types (consent 
or strip; the strip contains specific language about the jurisdiction facts in the petition) 
 

o Directed election - election ordered by the NLRB regional director when the parties are 
unable to consent to an election and after a pre-election hearing on the unresolved issues. 
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3. Representation Hearing:  

 NLRB must hold within 12 days of the petition 

 NLRB establishes number of employees in the petition compared to the  bargaining unit the 
union is seeking to represent 

 employer must give names and addresses of affected employees in a work unit  
 verifying the validity and number of signatures 

 presence or absence of objective considerations for believing union does not  support 
majority (employer petitions only) 

 Board maintains privacy of those who have signed petition 

 If petition satisfies the 30% rule then a conference with both parties is scheduled  or formal 
hearing (if either party expresses issues with voter eligibility,  determination of the 
bargaining unit, or time/date of election). If a formal  preselection hearing has been held 
the director issues a “decision and direction of  election” to address issues. 

 employer is required to post in visible places the date and time of election 
 
 
The NLRB will bar a petition for an election if: 

 contract bar: bars a petition anytime except the 30 days prior to the expiration of a collective bargaining 
unit 

 statutory bar: when a valid election has been conducted within the previous 12 months in the same unit 
(does not apply to different unit) 

 certification-year bar: when a union has been initially certified during the previous 12 months 

 voluntary-recognition bar: when a reasonable period after the union has been informally and voluntarily 
recognized by the employer has not elapsed 

 blocking-charge bar: when an ULP charge affecting the proposed unit is pending 

 prior-petition bar: when a prior election petition was withdrawn by the requesting party within the last 
6 months 

 Recognition bar: when an employer recognizes a union through “card check”; a decertification election 
is precluded for a minimum of six months and up to 12 months.  The final NLRB ruling states that the 
recognition-bar rules to give employees an opportunity to seek a secret-ballot election to reverse a card 
recognition. This gives employees a 45 day window to petition the NLRB for decertification election or assist 
another union in filing a rival petition.  30% of employees must sign the petition.  This decision is based on 
the unreliability of authorization cards and free choice. 

 
*Excelsior List- names and address of eligible bargaining unit employees.  This attempts ensure complete 
communication from both parties prior to an election. 
 
Voter eligibility: employees must be on payroll during both the payroll period immediately before the date of 
the direction of the election and the period immediately preceding the date of election.  Employees on LOA 
with no reasonable probability that they will return or employees who have been permanently laid off or 
discharged cannot vote. *Striking voters who have been permanently replaced are eligible to vote in any 
election conducted within 12 months of the commencement of the strike.  
 
Election Campaign: 
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 Employer advantage: employers have a “captive audience” and can present speeches to employees 
during working time; however, they must not be within 24 hours of election or make any promises of benefits or 
threats of reprisals.   

 Union advantage: they can visit employees at their homes or contact them via telephone, internet to 
discuss election 

 
Campaigning & Election - campaigning by either party in or around polling place is prohibited; however, 
literature may be distributed and oral solicitation may continue outside the prescribed area until voting is over. 
Union may continue to campaign as long as they are off company property.  
 
Challenged & Unchallenged votes in election: 
Challenges must be made before the individual goes into booth to vote and challenged ballots are kept 
separate from unchallenged ballots if they have potential to affect the outcome of the decision. Unchallenged 
votes are tallied immediately after the election. 
 
Counting Votes:  
If a simple majority (50%) plus one of those casting the ballot vote for union representation the union is 
certified.  This is not 50% of the eligible voters. A tie vote results in no certification. If the union loses, they NLRB 
could still require employer to bargain with union if employer is found to have committed serious and, or 
egregious ULPs. 
 
. 
 
Decertification: means provided by Taft-Harley Act for employees to terminate union representation. This 
happens when an employee or group of employees circulates a petition containing a written statement that 
they no longer wish to be represented by their union.  May be filed by employee, group of employees, or 
employee representative. The employer may not assist in the preparation or filing of decertification.  This 
process requires signatures by at least 30% of employees represented in bargaining unit covered by the 
collective bargaining agreement.  
*This must be filed with the NLRB between 60-90 days before the expiration of the current contract (except in 
healthcare which gives 90-120 days). When the petition is found to be valid, a secret-ballot election can be 
held.  If the majority of voting employees votes for decertification or if there is a tie vote; the union can’t 
continue to represent.  After a decertification, no elections can be held in the unit for 1 year. 
 
De-authorization: removes the authority of the bargaining representative in a non-right-to-work state or 
negotiate or enforce a union security clause such as union shop or agency shop clause (a requirement in which 
every employee must pay union dues or agency fees). This may be filed at any time (even within 12 months of 
certification election) but only 1 election can be held in any 12 month period. 
**In a de-authorization 30% support must be obtained; however, in the election the winner is determined by a 
majority of those ELIGIBLE to vote not those who cast their vote. A failure to vote is the same as a vote against 
de-authorization.  
 
Picketing:  

 Organizational picketing - done to induce employees to accept the union as their representative. 

 

 Recognition picketing - done to obtain the employers recognition of the union as a bargaining 
representative and is limited to thirty days. 
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 informational picketing - to truthfully advise the public that the employer is nonunion and discourage 
employees of other employers from delivering goods 

 

 bannering - union positioning itself outside the property of an employer and displaying a banner that 
advertises its message regarding employer (wages below union standard or unsatisfactory working 
conditions) 

 
 
Employer ULPs: 
Employers should use TIPS when appeal to employees to defeat unionization: 
 Threaten 
 Interrogate 
 Promise  
 Spy 
 
Union ULPs (defined under Taft-Harley): 

 physical violence by obstructing plant entrances, seizing plant equipment, assaulting no striking union or 
nonunion workers, or destroy any property 

 threats of economic reprisal (termination or demotion) for nonunion employees 

 unions can’t strike a neutral or third party employer to force pressure on another company 

 engage or encourage employees to engage in a secondary boycott 

 require excessive or discriminatory dues 

 to demand employer payment for services not performed or not to be performed 

 to picket or threaten to picket to force an employer to recognize or bargain with the union of another 
union has been recognized (election in last 12 months) or if picketing lasts longer than 30 days 

 failure to “duty of fair representation” : employees may charge the union has failed to represent all 
members fairly and has access to solve disputes in court; on the theory that a unions breach of fair 
representation renders the grievance and arbitration process useless (ex: failing to tell an employee that 
the union has accepted a different remedy than the on the employee sought in arbitration) 

 in a nonunion shop the union can’t threaten an employer with a strike if they do not terminate an 
employee who has provoked the union 

 Drawing up a union contract the requires the employer to hire only members of the union or employees 
“satisfactory” to the union.  

 terminating the existing contract or striking up a new one without notifying the employer and mediation 
 
Featherbedding: union cannot require the employment of more workers than necessary or to limit production 
without due cause. 
 
Resolution of Unfair Labor Practice: 

- filling charges with NLRB 
- NLRB investigation and possible settlement 
- Hearing of the complaint 
- ALJ decision and appeals 
- Judicial reviews and reinforcement, as required 
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Preliminary NLRB Investigations and Settlements - written statements from both parties.  If the office 
determines there is a “prima facie” case that there is evidence of the unlawful activity the regional director 
issues a complaint and then usually tries to settle it.  Usually they will try to gain the consent of the charged 
party but it is not necessary. 
 
Hearings: 

 hearing is conducted by an administrative law judge (ALJ) 

 -staff attorney from NLRB serves as the prosecutor; but the party who filed the ULP may also present 
evidence 

 if the employer or union refuse to obey a “cease-and-desist” order the case will be taken to federal 
court 

 NLRB has new “enhanced remedies” which require employers to read Section 7 rights to employees, 
provide access to union representatives to workplace bulletin boards and to non-work areas, deliver 
names and addresses of all affected employs so they can be contacted at their homes, provide contact 
time with unions as equal to the employer’s meeting time with employees, and allowing a union 
representative to address assembled employees immediately before an election. 

 A party that is dissatisfied may file exceptions and supporting beliefs within 28 days 
 
Collective bargaining: process by which management and union representatives negotiate the employment 
conditions for a particular bargaining unit for a designated period of time.  *Covers wages, benefits, and 
working conditions 
 
Collective Bargaining Agreement: governs the day-to-day relationship of the employer and employees in the 
bargaining unit for a specific time. Neither party can discontinue negotiations without first attempting in good 
faith to negotiate a contract. Considers economic conditions, legal and regulatory factors, bargaining 
precedents, and public and employee opinion. 
 
NLRA Collective Bargaining Subjects: 

 Mandatory subjects: overtime, discharges, discipline, layoff, recall, seniority, promotion, transfer, safety, 
vacation, holiday, LOA, sick leave, some forms of union security, grievance, demotion, assignment and 
contracting out work. 

 Permissive (voluntary) subjects: benefits for retired members, settlements of ULPs, neutrality 
agreements. Either side can refuse to bargain on these topes.  

 Illegal subjects: closed shops or discriminatory hiring 
 
**Note: parties may only strike on mandatory subjects and insistence of a non-mandatory subject that the 
other party refuses is an unfair labor practice.  
 
Collective Bargaining Types: 

 Pattern bargaining (aka parallel bargaining or whipsawing): when union negotiate provisions 
covering wages and other benefits similar to those already provided in other agreements existing 
within the industry.  The union focuses bargaining (and a strike threat) on one employer and 
then negotiates similar contracts with competitors.  This may involve playing one employer 
against other similarly situated employers. All participating companies are burdened with same 
conditions and a marginally successful company may not be able to accept conditions negotiated 
on a national basis for all employers.  (Ex: automobile industry - the union selects a company to 
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negotiate with first based on past practice and the company’s current economic situation.  The 
particular company is facing great economic pressure and is not doing as well so they are less 
likely to suffer the consequences of a strike which reduces employers negotiating strength and 
increases union leverage). 

 Coalition bargaining: multiple employer bargaining (common in trucking industries where there 
are small companies but a single dominant union).  Ex: to gain bargaining leverage three trucking 
companies form a cohesive alliance and negotiate with the union. 

 Coordinated bargaining: employer is bargaining with several unions simultaneously but on a 
separate basis (can be a committee). Where to or more unions represent separate bargaining 
units.  This is common in petroleum and diversified financial industries. 

 Segmented bargaining: an employer bargains with one union, but the group decides that in an 
interest for efficiency they will assign specific bargaining issues to committees where details will 
be argues and proposals returned. 

 
Approaches to Contract Negotiation: 

 positional negotiation - type of negotiation where people lock themselves into positions and find it 
difficult to move away, parties lose sight of the underlying problems to be resolved and emphasis is 
placed on winning a position.  

 principled negotiation - type of negotiation based on four premises: 
o separate people from the problem 
o focus on interests not positions 
o invent options for mutual gain 
o insist on objective criteria 

 

 Distributive bargaining: takes place when the parties are in conflict over the issue and the outcome 
represents a gain for one party and a loss of another (occurs over wages and premium pay).  Usually 
regarded as the dominant activity in the union-management relationship. Focuses on taking and 
defending a position.  

 

 Integrative bargaining: takes place when there is more than one issue to be resolved.  Tradeoffs are 
made and it focuses on creative solutions to conflicts that reconcile the party’s interests’ and result in 
mutual benefit.  

 

 Interest-based bargaining (aka mutual gains or win-win): form of negotiating where the parties look for 
common ground and attempt to satisfy mutual interests through the bargaining process. The overall 
goal is consensus decision making.  

 
Violations of good-faith bargaining: 

 surface bargaining: going through the motions 

 lack of concession: must have willingness to compromise 

 refusal to advance proposals 

 dilatory tactics: refusing to meet 

 imposing conditions that are burdensome or unreasonable 

 bypassing the representative 

 not providing info 

 Refusal to bargain over mandatory items 
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 unlawful circumvention - employer cannot discuss negotiation status with employees 
 
 
 
Additional Notes:  
 
Sympathy Strike: union strikes an employer in support of another union engaged in a dispute with this employer 
even though the first union has not dispute with the employer.  Organizations seek to restrict and need to add 
specific language in the no strike clause. 
 
 
Grievance Procedure: provides an orderly way to resolve the inevitable differences of opinion, in regard to, the 
union contract that develop during the life of the contract.  Many grievances result from perceived unfair 
treatment of an employee by management with regard to disciplinary action. 
 

-  
Weingarten Rights: union employees’ right to have union representation or coworker present during an 
investigatory interview. 
  
 
Bargaining impasse - point in negotiation at which both the union and employer have reached their final 
positions and there is no agreement. When an employer reaches a point of deadlock that cannot be resolved, 
they may resort to a lockout and/or union employees may strike.  This happens during the negotiation of the 
contract. 
 
Lockout: occurs when management shuts down operations to prevent employees from working. This attempts 
to avert potential sabotage to facilities, prevent injury to employees who continue to work, and force the union 
to modify its bargaining strategy. 
 
Strike: refusal of employees to work and can include a concerted slowdown or other concerted interruption of 
operations by employees.  Strike may be used to force concessions or to protest an unfair labor practice. 
Employee’s rights to strike are protected under NLRA.  
To combat strikes employers will try to manage employees expectations the year before negotiations by 
providing more info on performance and pay compared with industry standards. Strikes are less likely when 
employees feel vulnerable because they can be replaced due to outsourcing or nature of work.  
 
Economic Strikes: occur when parties fail to reach agreement over terms and conditions of employment, 
including key economic issues, during collective bargaining period.  If employers hired temps workers to replace 
strikers then the employer must displace the temp workers with the remaining strikers.  If replacements were 
hired on a temporary basis, strikers can only come back if there is substantially equivalent position open or 
placed on preferential hiring list.  Usually even when replacements are permanent most settlements require the 
return of strikers and discharge the replacements. So HR must not make contractual agreements with 
permanent strikers. 
 
ULP Strikes: Ex: refusing to bargain; employer may only hire temporary replacements 
 
Illegal: 
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Wildcat Strikes: work stoppages involving the primary employer-employee relationship that are neither 
sanctioned nor stimulated by union and that violate a no-strike clause in the contract.  May take the form of 
excessive absenteeism for several days or slowdown. These strikers are unprotected under NLRA and can be 
terminated or disciplined. 
 
Jurisdictional Strikes: members of one union stop work to pressure the employer to assign work to them rather 
than members of another union.  These reflect friction between two or more unions that are working for a 
common employer - usually construction industry. NLRB empowered to step in and resolve. 
 
 
Picketing: exercise of right to free speech and usually involves positioning employees at the place of work with 
signs and banners near the business and distribute literature to gain media attention and influence public.  
 
Types of picketing: 

 Primary: aimed at primary employer and is lawful as long as the strike itself is lawful. 
 

 organizational and recognition picketing: may be unlawful if employer has already recognized a different 
union and the contract bar is in effect of if picketing continues for more than 30 days without filing of a 
petition for representation by the union.  

 

 Informational picketing: used to inform public of dispute - usually that it is nonunion or doesn’t have a 
contract.  Lawful as long as it doesn’t have the effect of deterring services or deliveries. 

 

 Area-standards picketing - used to draw public’s attention to an employer’s failure to provide area 
standards for wages and benefits.  Area standards are interpreted as union standards. Must be truthful.  

 

 Common situs picketing - situation in which lawful picketing of a primary employer also affects a 
secondary employer that occupies common premises.  

 Purchasing the product (ex: chicken at grocery store & chicken employer).  Stationary picket signs must 
clearly state though this dispute is with.  Owners of the other establishment are permitted to establish a 
“reserved gate” for the struck employer.  The unions picketing must be confined to this gate or entrance 
to not violate secondary boycott restrictions.   

 

 Consumer picketing: product boycotts involving such activities as distributing handbills, carrying 
placards, and urging customers to refuse to purchase products from a particular retailer.  This is legal.  

 

 Secondary: aimed at an organization that is not clearly involved in the labor dispute (manufacturer that 
provides production components).  This is when a union attempts to influence an employer by putting 
pressure on another employer.  In most cases, neutral employers are protected under NLRA from 
secondary actions.  This can be legal when they use “information handbills” that lets the consumer know 
they are not picketing the retailer only to refrain from banners on the secondary employers premise 
also do not constitute as secondary picking or a threat.  Generally though not legal.  

 
 
Unprotected Strike Activities:  

 sit-down strikes - when strikers remain on employers premise during site, take possession of property, 
and excluding others from entry; make it impossible to hire replacement workers; is illegal 
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 slow down strikes  

 ”work to rule” employees perform only tasks in their JD and refuse to help elsewhere; not unlawful but 
are not protected 

 Picket line misconduct and strike violence are outside of protection from NLRA and an employer may 
refuse to reinstate or reemploy hires who are guilty of this. 

 
Risk management should be part of an organization’s overall business strategy. Some risk occurs as a natural 

consequence of regular business operations, such as the risk of injury to construction workers or the potential 

for false unemployment insurance claims. Other risks come from extraordinary circumstances, such as natural 

disasters or workplace violence. In any case, risks need to be identified so organizations can decide how to deal 

with them.  

Methods for managing risk can be divided into four strategies:  

• Avoidance- avoid the risk all together  

• Transfer- transfer the risk to an insurance company or another party  

• Mitigation- minimize the impact of the risk  

• Acceptance- accept the risk and deal with the consequences  

 

Occupational Safety and Health Act of 1970 (OSHA), it is the responsibility of each employer to provide a place 

of employment that is free from recognized hazards that are causing or are likely to cause death or serious 

physical harm to employees. The basic purposes of the act are to reduce hazards in the workplace and to 

encourage employers and employees to implement improved safety and health programs.   

 

 Employers can be prosecuted for violating this general duty clause--even if they do not violate any of the 

specific standards 

 Employees have a right to request an OSHA inspection if they believe their job duties or working 

conditions pose a threat to their well being. 

 For each recordable injury or illness OSHA Form 301 (Injury and Illness Incident Report) must be 

completed within seven calendar days. ( This is the log that you complete while or shortly after the 

incident has taken place) 

 Employers must catalog all injuries on OSHA Form 300 (Log of Work-Related Injuries and Illnesses). (This 

form gives employers a more compact view of all incidents and the possibilities to implement additional 

safety precautions) 

 Employers must summarize the Log in OSHA Form 300A (Summary of Work-Related Injuries and 

Illnesses) at the end of each year. (This form summarizes the previous form) 

 The Log and Summary must be kept for five years.  

Hazard Communication Standard (HCS) that requires employers to notify employees when hazardous chemicals 

are present in the workplace and to train employees to work with them safely. 

 Manufacturers of hazardous chemicals and employers whose employees could be exposed to hazardous 

chemicals are required to comply with new label and Safety Data Sheet (SDS) requirements that 

conform to the United Nations’ Globally Harmonized System of Classification and Labelling of Chemicals 

(GHS). 


